Teopemuuri numarHsL topucnpyoeHyii i npobremu
npasoszacmocysarHs: surauku XXI cmonimms. Xapkis, 2019

10400 YAOCKOHAAEHHS ITPOLIECYAABHOTI'O ITIOPAAKY PO3rASAOY
1 9AC IMIArOTOBYOIrO ITPOBAOXKEHHS ¥V CYAI CKAPT HA
PIIIEHHS, OIf YH BE3AISIABHICTH CAIZYOI'O ABO ITIPOKYPOPA

Baaum IBanosu4y IIIECTAKOB,

acnipanm XapKiecviko20 HaUIOHALHO20
YHigepcumemy eHYmMpIiuLHix cnpas

Sk Bimomo, y ra. 26 KIIK YkpaiHu MiCTATBECS HOPMH OKPEMOIO iHCTUTYTY
KPHUMIHaABHOI'O IIPOLIECYaABHOTO IIpaBa - iHCTUTYTY OCKap:KEHHS pillleHb, Aii
uyn Oe3migAbHOCTI Iim dYac mocynoBoro poacaimyBanHdA. [lpm mpoMmy cain
BKa3aTH, L0 peaaizallia #oro HOpM Mae€ BinOyBaTHCS 3 ypaxyBaHHSIM 3MICTy
3aBJlaHb KpHUMiHaabHOrO IpoBasxkeHHd (cT. 2 KIIK Ykpainu). Hacamnepen me
CTOCYETBCH 3aBAaHHHA 3 OXOPOHH IIpaB, CBOOOA Ta 3aKOHHHUX iHTepeciB
Y4acHHUKIB KPHMiHAaABHOI'O IIPOBAaJXKEHHd, a, IIO-Apyre, Horo 3AifiCHEHHA 4K
rapaHTil Ta OJHOYACHO IIpaBa 0COOM, ITIOBHHHO Bif0yBaTHCS TaKHUM YHHOM,
o6 0 KOKHOTO yYaCHHKa KPUMiHAABHOI'O IIPOBA/KEHHS Oyaa 3acTocOBaHAa
HaAaekHa IpaBoBa Iponeaypa. Came @IHTaHHIO IIOBHOTH IIPaBOBOTO
PEeryAIOBaHHS IIPOLEAYPH OCKAap3KEHHs pimeHsb, mniffi 4uu 6e3misAbHOCTI
VIIOBHOBaXKE€HUX 0cCi0 Aep:kKaBH Ha [OO0CYAOBOMY DO3CAiLyBaHHi, a TaKOX
HamnpgMaM Horo yZ0CKOHaAEHHS i IPUCBAYEH] Te3H HAyKOBOTO IIOBiIOMAEHHS.

[To-miepiite BigMIiTHMO Te, III0 OCKAPXKEHHS pillleHb, Ai¥ 4u 6e3migAbHOCTI
VIIOBHOBaXKEHUX OCi6 [Aep:KaBH IIifi 4ac MAOCYAOBOTO PO3CAILyBaHHS CAix
BBaXKaTH OKPEMHM IIPOBa/XKEHHAM. lla Te3a y Hac CyMHIBIB HE BHKAHUKAE.
Takuii BHCHOBOK TaKOX MiATBEPIKYyeTbCI 1  aHaaisom  daxoBoi
Aitepatypu [1, c. 203].

[lo-gpyre, 3BepHEMO yBary Ha Te, IO, SK BiOMO, IIOPSZIOK
KPHUMIHaABHOI'O IIPOBAJXKE€HHS Ha3UBAIOTh IIPOLECyaAbHOIO (POpPMOIO, SKa
dABAsIE COOOI0 IIPAaBOBHIl PEXKHM IIPOLECYaAbHOI MiSIABHOCTI, IO BKAIOYAE
JOTPHUMAaHHS IOPHUAMYHHUX IIPOLIEAYpP, BHKOHAHHS IIEBHHUX IIPOIIECYaABHHX
YMOB Ta 3a6€e3Ie4eHHs] TapaHTill y KpUMIHAABHOMY NpOBazKeHHi [2, c. 14]. Ii
3HA4YEeHHS IIOAATa€e B TOMYy, III0 BOHA CTBOPIOE OETAABHO BPEryAbOBaHHH,
IOPUAVYHO BH3HAYEHUM, CyBOpPO OOOB’I3KOBHM PEXUM KPHMiHAABHOIO
npoBaszkeHHsa [3, c. 19]. Lle crocyeTbcsl KPUMIHAABHOTO ITPOBAKEHHS B
IIiAoMy, a TaKoK Horo crafili Ta OKpeMHUX IPOBAIKEHb.

3 ypaxyBaHHAM IUX BH3HAYEHb TA KOHCTATAllil 3HAYEHHS KPUMiHAABHOI
mporecyasbHoi (popMH POOMMO BHCHOBOK, IO KPUMIiHAABHIH IpoliecyaAsbHil
OiSIABHICTE, KA BHHHKAa€ y 3B’EI3Ky I3 OCKap:KE€HHdM pillleHb, Oifi 4u
6e3miIABHOCTI Mif Yac MOCyZOBOTO PO3CAILyBaHHS, NPUTAMaHHHH BAACHHI
npaBoBUY pexkuM. BiH BTiAlO€TBCA y Te, III0 BKa3aHe IIPOBAIKEHHS IIOBUHHO
matu getasbHO BperyaboBaHuit KIIK VYkpainn mnopsaok BHKOHAHHS
IpolleCyaAbHUX MiMl IOA0 IIOJAHHS], PO3TASAY CKapr, a TaKOX IOpPAaKy
NPURHATTS OPOIIECYaAbBHUX PillleHb.

3a pgad 3'cyBaHHS IIOBHOTH OXOIIA€HHS BHMOTaMM KpPHUMiHAABHOL
npoliecyaabHoi (QOPMH [OCAIIXKYBAHOTO HaMU IIPOBa[XKEHHd, S3AiHCHUMO
cucrteMHu# aHaaiz HopM KIIK YkpaiHu, SKMMH peraaMeHTOBaHI iCHyIOYi B
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Horo CTpykTypi momibHi OO0 [BOro IIPOBAKEHHS (HAIIPHUKAAL, IIO
3aCTOCYBAHHIO 3aX0MiB 3abe3lledeHHs, 3a00KHUX 3aX0LiB, IPOBAXKEHHS B
areadariifinomy mopanky tomo). IlpoBenenuit anaaiz crareit KIIK Ykpainm y
TOMY YHCAI i #ioro ra. 26, IpuBiB HaAC A0 BHUCHOBKY, IO €AEMEHTAMH TaKOTIO
[ETaAbHO BPETryALOBAHOTO, IOPHAWYHO BH3HAYEHOTO, CYBOPO OOOB’I3KOBOTO
pPeXUMYy TIPOBAaIKEHHS 3 OCKapXKEHHd pillleHb, Oi 49U 6e3aigAbHOCTI
VIIOBHOBaXKE€HUX O0Ci06 mepKaBU IIii Yac OOCYZOBOTO PO3CAILyBaHHS CAix
BBazKaTH TaKi acCIeKTH dK: IIpeaMeT OCKapxKeHHs (pimneHHsa, nii 4u
0e3MigABHICTD, AKi IiIASITal0Th OCKAPZKEHHIO); CYy0'€KTH OCKap:KEHHS; BHMOI'H
[0 CKapru Ta Hopsanok ii momaHHsS; CTPOKM Ta IOPSIOK PO3TASLY CKaprH;
pillleHHs, SIKi YXBaAIOIOTBCS 3a PE3yAbTaTaMH PO3TASLY CKapry; MOXKAUBICTh
OCKap:KeHHSI DillleHHda 3a pe3yAbTaTaMH pO3TASLy CKapry; I[OPsSAoK
BUKOHaHHd pileHHd. B miaomy Bkazana ra. 26 KIIK Ykpainu nepeBazkHUM
YHUHOM PEryAIO€ BKa3aHi ITUTaHHS.

Ane, gK BBaXKa€ThCs, ICHYe€ ME€BHa KOAi3ig MixX HOpMaMH, SKUMHU
BH3HAYEHO IIOPAIOK PO3TASLY CKapr Ha pimleHHs, aii 4u 0e3misAbHICTH
CAITYIOr0 YM IMPOKypopa BAACHE IIif Yac J0CyOOBOTO po3caigyBaHHA (cT. 306
KIIK VYkpainu) Ta HOpMamu 4. 2 cr. 303 KIIK VYkpaiHu, gKa BH3Ha4ae
TIOPSIOK PO3TASY OKPEMHUX CKapr, ase ITif 4yac IiAroTOBYOIO IIPOBAIKEHHS.

Taxk, ct. 306 KIIK Ykpainu nepenbadae, II10 PO3TASIA CKapr Ha pillleHHd,
mili uu  Ge3midABHICTH CAIZYOro UM MIPOKypopa IMiA dYac [A0CyZOBOTO
po3cainyBaHHS  3OIHCHIOETBCA  3a  IIpaBHAAMU  CYZOBOTO  PO3TALLY,
nepenbavyenumu crarraMu  318-380 wmporo Komekcy, 3 ypaxyBaHHAM
noaoxkeHb TA. 26 KIIK Ykpainu. Y cBoro depry 4. 2 cr. 303 KIIK Ykpainu
nepenbadae, 110 CKApry Ha iHIm pimmeHHd, il 41 6e3migABHICTE caimdoro abo
IIPOKypopa HE PO3TAIAAIOTHC IIifl 4ac AOCYIOBOTO PO3CAILYBAHHHA i MOXKYTb
OyTH IIpeqMeTOM PO3TASIAY IIif Yac MIiATOTOBYOTO IIPOBAIKEHHS Y CYAi 3TiAHO
3 npaBusaMu crated 314-316 KIIK Ykpainu. Aae BKa3zaHi HOPMHU HOPSIOK
CyDOBOTO  PO3TASLy  OOMEXKYIOTH  (PaKTHYHO  BUKOHAHHAM  BHMOT,
nepenbadeHux crartaMu 342-345 KIIK Ykpainu.

BBakaeMo, 110 Take BUPIIIEeHHS MUTAHHS IIPO IIOPSAOK PO3TASNY CKapr
Ha pimeHHda, Aii 4u  Ge3miSABHICTH CAIMYOrOo WM IIPOKypopa mmim dac
HiATOTOBYOTO IIPOBa/KEHHHA y CyAi He BiAmoBigae a HiIi BHMoOraMm 3acan
KPHUMIHaABHOI'O IIPOBAKEHHS, a Hi 3MicTy Horo 3aBmaHb. [Jo Toro X Iie
nobiyHO BKAasye, IO i caMm IOPsSAOK IMiArOTOBYOTO IIPOBAKEHHS OEI0 He
BiAIIOBigae 3araaAbHUM BHMOra, $Ki CTABAATBCH O CYAOBOTO PO3TASLY.
BBaxkaemo, 110 Ile#i HeZOAIK Ma€ OyTH YCYHYTO WIASIXOM BHECEHHS OO 4. 2
ct. 303 Ta 4. 2 cr. 314 KIIK Ykpainu BinnmoBigHUX 3MiH, B YaCTHHI BKa3iBKU
Ha Te, IO CyAOBE 3acifjaHHA IIPOBOAUTHCH 3 IIPABHAAMH CYZAOBOTO PO3TALLY,
nepenbadenumu cr.cT. 318-380 KIIK Ykpainu.

Sk BBazkaeThCcd, BHECEHHS BKazaHuX 3MiH no KIIK Ykpainu cnpuarume
GiABIII TIOBHIM peaaizaliii mpaBa ocobu Ha CyZOBHM 3aXHCT Ta 3a0e3Ie4uTh
HAAEXKHY OXOpPOHy IIpaB, cBoOOL Ta 3aKOHHUX IHTEPECIB YYaCHUKIB
KPHUMIHAABHOI'O IIPOBAJKEHHS, a TAKOXK CTBOPUTH YMOBH OAS 3aCTOCYBaHHS
[0 KOXKHOTO yYaCHHKa KPHMIHAABHOT'O IIPOBA/KEHHS HAAEXKHOI IIpaBOBOi
IPOLEAYPH.
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